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DECISION 

from 07 August 2018 
case No. 31/18 

 
Members of the Council present at the deliberative hearing of the Council: 
 
Ian FELDMAN – chairman 
Svetlana DOLTU – member 
Andrei BRIGHIDIN – member 

    Evghenii Alexandrovici GOLOȘCEAPOV - member 
 
have examined, in a closed hearing, written and oral submissions of the  
Petitioners: XXXXXX, reprezented by his lawyer Dumitru Sliusarenco  
Respondent: ZZZZ and ZZZZ, employees of the Police Inspectorate of Anenii Noi and 

      have deliberated in a public hearing, regarding the following: 
 

 
I. Subject matter of petition  

Racial profiling in the activity of the police.   
 

II. Admissibility of petition 

The petition complies with the requirements set forth in art. 13 of the Law on ensuring equality No. 
121 from 25.05.2012 and does not attract application of exceptions to inadmissibility stipulated in 
par. 42 of the Law on the activity of the Council for prevention and elimination of discrimination and 
ensuring equality No. 298 from 21.12.2012. 

III. Submissions by parties  

  Petitioner’s submissions 
3.1 The Petitioner notes that he is of Roma ethnicity and identifies with this ethnicity. The Petitioner 

notes that on YYYY he was subjected to discrimination, racial profiling and harassment by the 
police of the Police Inspectorate of Anenii Noi. The Petitioner mentioned that he was contacted 
by phone on YYYY by XXXXXX, his cousin, who is also of Roma ethnicity, and informed him that 
he should accompany him to the police department and answer some questions of the police 
regarding a shop theft. The Petitioner noted that he came to the police section, where two 
policemen (whom he has identified later on as ZZZZ and ZZZZ) showed him an image with a 
military backpack and was asked if he recognises it. The Petitioner claimed he did not recognise 
the object from the picture and because of this the policemen physically aggressed and swore at 
him. The Petitioner states that such treatment was grounded on his Roma ethnicity and the 
stereotypes regarding it, since according to the files of the criminal investigation, the policemen 
suspected members of a local football team of this theft. However, they decided to interrogate 
only the Petitioner and his cousin, both of whom are of Roma ethnicity. The manner in which the 
employees of the Police Department of Anenii Noi acted, resulted in the infringement of his 
procedural rights, including the presumption of innocence, the right to legal aid, the right to 
information and his human dignity. 

3.2 Also, the Petitioner informed the Council that he filed a complaint with the Prosecutor Office 
regarding the alleged acts of torture.      
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Respondent’s submissions 
 

3.3 The Respondent does not agree with the Petitioner’s allegations and mentions that every 
person is equal before the law, the law enforcement authorities and the court, without any 
distinction on the grounds of sex, race, colour, language, religion, political or other opinion, 
national or social origin, national minority, wealth, descent or any other situation. In compliance 
with the provisions of art. 273 par. (1) of the Criminal Procedure Code, the police is an agency 
that carries out the investigation of crimes, in compliance with the jurisdiction stipulated in the 
law. In compliance with par. (2) of this article, the bodies specified in par. (1) shall be entitled in 
line with this Code to capture perpetrators, to seize material evidence, to require information 
and documents necessary to establish the crime, to summon persons and to obtain declarations 
from them, to assess damage and to perform any other urgent actions, and a transcript shall be 
prepared describing the actions performed and the circumstances determined.  The police 
employees of the Police Inspectorate of Anenii Noi, ZZZZ, ZZZZ and ZZZZ, after having 
examined the criminal complaint based on the evidence they had, proceeded to actions for 
investigating the crime, pursuant to their authority.  

3.4 Regarding the alleged acts of torture, the Respondent noted that on YYYY the Petitioner 
registered a complaint at the Prosecutor office of Anenii Noi, containing the allegations that on 
YYYY at approximately 10.30, in the village of Telița, Anenii Noi rayon, he was been ill-treated 
and humiliated by police representatives of the Police Department of Anenii Noi. The complaint 
has been examined by the Prosecutor’s Office of the Anenii Noi rayon, in conformity with art. 
274 of the Criminal Procedure Code, in order to establish if elements of the crime were present 
in the actions of the police employees of the Police Department of Anenii Noi as envisaged in 
art. 1661 of the Criminal Code. On YYYY the Prosecutor’s office refused to initiate a criminal 
investigation and closed the criminal case, because the acts alleged in complaint were not 
confirmed. On 12 February 2018 the Petitioner filed a complaint to the court of Anenii Noi 
regarding the decision of refusal to initiate a criminal investigation.  
 

IV. Relevant national and international law 
4.1 The Constitution of the Republic of Moldova, in art. 16 par. (2) guarantees the right to 

equality, and all the citizens of the Republic of Moldova are equal before the law and public 
authorities, regardless of race, nationality, ethnic origin, language, religion, sex, opinion, political 
affiliation, property or social origin; art. 21 Any person accused to have committed an offence 
shall be presumed innocent until found guilty on legal grounds, brought forward in a public trial, 
safeguarding all the necessary guarantees for his/her defence; art. 26 par. (1) the right to 
defence is guaranteed; par. (2) Everyone shall be entitled to respond independently by 
appropriate legitimate means to an infringement of his/her rights and freedoms. 

4.2 Law on ensuring equality No. 121 from 25.05.2012 at art. 1 par. (1) stipulates that the 
purpose of this law is to prevent and combat discrimination and to ensure the equality of all 
persons on the territory of the Republic of Moldova in the political, economic, social and cultural 
spheres of life, regardless of race, colour, nationality, ethnic origin, language, religion, sex, age, 
disability, opinion, political affiliation or any other similar criteria; art. 2 defines discrimination as 
any distinction, exclusion, restriction or preference in the rights and freedoms of an individual or 
a group of individuals, as well as the support of discriminating treatment based on real or 
supposed criteria stipulated by this law; art. 3 envisages that subject to discrimination may be 
natural persons and legal entities form private and public spheres; harassment – any unwanted 
treatment, which results in an intimidating, hostile, degrading, humiliating and offending 
environment for a person, having as purpose or effect an attack on a person’s dignity, based on 
criteria stipulated by this law; art. 4 forms of severe discrimination: let. a) promotion or practicing 
of discrimination by public authorities; let. e) discrimination perpetrated by two or several 
persons; art. 6 any form of discrimination shall be prohibited. The promotion of policies or 
perpetrating acts or inactions, which result in infringement of a person’s rights, shall be excluded 
by the competent public authorities and sanctioned by law. 

4.3 The Code of criminal procedure No. 122 from 14.03.2003 at art. 8 par. (1) A person charged 
with the commission of a crime shall be presumed innocent until his/her guilt is proved in the 
manner set out in this Code in a public judicial proceeding during which all the guarantees 
necessary to his/her defence shall be secured and is confirmed by a final conviction sentence of 
the court; art. 9 par. (1) Everyone shall benefit from equal protection of the law irrespective of 
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sex, race, color, language, religion, political opinion or any other opinion, national or social origin, 
affiliation to a national minority, wealth, birth or any other situation; art. 10 par. (1) All agencies 
and persons participating in criminal proceedings shall respect human rights, freedoms and 
dignity; par. (2) The temporary limitation of the rights and freedoms of a person and the 
application of constraint measures by competent bodies shall be allowed only in cases and in a 
manner strictly provided by this Code; par. (3) During criminal proceedings, no one may be 
subjected to torture or to cruel, inhuman or degrading treatment; no one may be detained in 
humiliating conditions; no one may be forced to participate in actions that undermine human 
dignity; art. 11 par. (9) In the course of a criminal proceeding, no one may be physically or 
mentally abused, and any actions or methods that jeopardize the life or health of a person, even 
with his/her consent and that endanger the environment shall be prohibited. A detained or 
preventively arrested person may not be subjected to violence, threats or methods that would 
affect his/her ability to make decisions or to express his/her opinion; art. 21 par. (1) No one may 
be forced to testify against himself/herself or against his/her close relatives, husband wife, fiancé 
or fiancée or to plead guilty.  

4.4 Law on the activity of the Police and the legal status of policemen No. 320 from 
27.12.2012 at art. 4 par. (1) the activity of the Police shall be based exclusively on law and shall 
be carried out for the enforcement of the law, in the interests of the person, community and for 
the support of state institutions, for the defence of human rights and fundamental freedoms and 
dignity of persons, as envisaged in the Universal Declaration of human rights, in the European 
Convention for the protection of human rights and fundamental freedoms, in the European Code 
of ethics for police and other international documents, pursuant to the principles of legality, 
respect for the human rights and fundamental freedoms of the person, impartiality and protection 
from discrimination, constant hierarchical supervision, personal liability, transparency, respect for 
the state secret and protection of other official information of limited accessibility; par. (2) police 
shall not apply, encourage or tolerate acts of torture and degrading or inhuman treatment; par. 
(3) use of force, of special means and firearms is admissible only in strict compliance with the 
law and in cases when non-violent means do not serve to fulfil the police’s functions; art. 26 par. 
(1) policemen shall perform their professional activity in the interests and for support of the 
person, community and state institutions, exclusively according to and for the enforcement of the 
law, having the obligation: let. a) to strictly observe human rights, freedom and dignity, to have a 
conduct with dignity and respect for the person, and a firm position of sanctioning those who 
disobey the law. 

4.5 ECRI general policy recommendation No. 11 from 29.06.2007 recommends to the States 
parties to define and prohibit racial profiling by law; where racial profiling shall mean the use by 
the police, with no objective and reasonable justification, of grounds such as race, colour, 
language, religion, nationality or national or ethnic origin in control, surveillance or investigation 
activities; par. (7) to take measures to make the police aware of the fact that acts of racial 
discrimination and racially-motivated misconduct by the police will not be tolerated; (pct.8) To 
provide for support and advice mechanisms for victims of racial discrimination or racially-
motivated misconduct by the police. 
ECRI general policy recommendation No. 7 from 13 December 2002 stipulates that racism 
shall mean the belief that a ground such as race, colour, language, religion, nationality or 
national or ethnic origin justifies contempt for a person or a group of persons, or the notion of 
superiority of a person or a group of persons. 

4.6 International Convention on elimination of all forms of racial discrimination art. 1 
stipulates that the term "racial discrimination" shall mean any distinction, exclusion, restriction or 
preference based on race, colour, descent, or national or ethnic origin which has the purpose or 
effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of 
human rights and fundamental freedoms in the political, economic, social, cultural or any other 
field of public life. 

4.7 Conclusions and observations on the Republic Moldova No. 2087 (CERD/C/SR.2087) from 
10 March 2011, The Committee, reiterating its General Recommendation No. 31 (2005) on the 
prevention of racial discrimination in the administration and functioning of the criminal justice 
system, recommends: (pct. 10) Ensure the proper implementation of the existing anti-
discrimination provisions and the effective investigation and persecution of racially motivated 
offences; Actively assist victims of racial discrimination seeking remedies and inform the public 
about legal remedies in the field of racial discrimination; (par. 11) The Committee recommends 
that the State party introduce mandatory training for the police, prosecutors and judges on the 
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application of anti-discrimination legislation and the Convention; (par.17) The Committee 
recommends that the State party increase its efforts, in the fields of teaching, education, culture 
and information, to combat prejudices, including among public servants, against ethnic minorities 
such as Roma.  
 
V. In conclusion, the Council retains for review the following 

5.1 Based on the case files, the Council has established that it has to pronounce itself whether the 
acts of police represent racial profiling. 

5.2 The Council notes that racial profiling shall mean the use by the police of discrimination, by 
selecting suspects of committing an offence, based on grounds such as race, religion, 
nationality or national or ethnic origin. 

5.3 Thus, the Council reiterates that both the national legislation (art. 15 par. 1 and art. 19 of the  
Law No. 121 on ensuring equality), and the jurisprudence of the European Court of Human 
Rights (amongst many other cases, see the case of D. H. and others vs. Czech Republic 
par. 82-84, par.177, case of Chassagnou and others vs. France par. 91-92, Timishev vs. Russia 
par.57) envisages the special rule on reversal of the burden of proof in anti-discrimination 
cases, and namely: once the applicant has shown that there has been a difference in treatment, 
it is then for the Respondent to show that the difference in treatment could be justified. 

5.4 The Council notes that the acts alleged in petition contain the constitutive elements of 
harassment, which is a prohibited discriminatory treatment. Thus, in order to confirm the 
presumption of harassment, the presented arguments and evidence shall comprise 
substantiation of the following constituting elements:  

a) unwelcome conduct,  
b) Which results in creation of an intimidating, hostile, degrading, humiliating or 

offensive environment 
c) When the purpose of the conduct was to attack the dignity of the person  
d) Based on one of criteria stipulated by law. 

5.5 After the analysis of the case files, the Council notes that the employees of the Police 
Inspectorate Anenii Noi, from the moment of being informed that an offence had been 
committed, called for questioning two persons of Roma ethnicity. Also, the Council retains for 
review the argument of the Petitioner that these actions resulted in the creation of a humiliating 
environment, which constituted an attack on the Petitioner’s dignity, who is of Roma ethnicity. 
Therefore, the Council considers that the presumption of harassment is confirmed.  

5.6 In compliance with art. 15 par. (1) of the Law on ensuring equality No. 121 from 25.05.2012, the 
burden of proof in substantiating that acts were not discriminatory shall be transferred to the 
person/institution, against which the allegation of perpetrating a discriminatory act exists. 

5.7 The Respondent, ZZZZ (another resigned), has confirmed that he was told by his cousin in a 
telephone conversation to go to the police section to answer a few questions regarding the theft 
of a backpack. Also, the Respondent claims that all activities for investigation of a crime have 
been performed in compliance with the legal functions of police and the law.  

5.8 The Council, after having examined the case files, retains for review that the theft was 
perpetrated during the football match organised in the community, and that three persons were 
suspects in committing this crime. Also, the Council retains for review that police has 
summoned to police section only two persons of Roma ethnicity, who were players in football 
team. During the hearing, the Council has attempted to identify the criteria, information or 
specific characteristics used by police of Anenii Noi as basis for the decision to interrogate only 
these persons. The Respondents refused to provide such information, by pointing out to the 
secrecy of the criminal investigation, which is still ongoing.  

5.9 After critically examining the arguments brought forth by the Respondents, the Council retains 
for review that in order to combat the presumption of perpetration of discrimination, the 
Respondent has to justify the criteria used to decide to interrogate only the two persons of 
Roma ethnicity, since they had a larger number of suspects in committing the offence, as 
confirmed during the hearing. With regard to the argument of secrecy of the criminal 
investigation brought forth by the Respondents, the Council reiterates that it has the obligation 
by law to ensure the confidentiality of disclosed data, hence the Respondents had the possibility 
to present the requested data (including the hearings of the witnesses, attached to the file). 
Moreover, in the opinion of the Council, disclosure of the information regarding criteria used for 
the identification of the suspects cannot hinder the outcome of the criminal investigation. In 
these circumstances, the Council draws inferences that the decision to interrogate only the 
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persons of Roma ethnicity has been made exclusively based on prejudice against Roma 
people. 

5.10 Having established this, the Council concludes that the Respondent has applied discriminatory 
treatment, by using the ethnicity of the person in the criminal investigation activity, without an 
objective or reasonable justification. The Council reiterates that in compliance with par. 7 of the 
ECRI general policy recommendation No. 11 from 29 June 2007, the police must be aware of 
the fact that acts of racial discrimination and racially-motivated misconduct by the police will not 
be tolerated. 

 
Thus, being guided by the provisions set forth in the art. 1, 2, 3 and art. 15 par.(4) of the Law on 
ensuring equality No. 121 from 25.05.2012, in conjunction with par. 61 of the Law on the activity of the 
Council on the prevention and elimination of discrimination and ensuring equality No. 298 from 
21.12.2012, 
 

THE COUNCIL DECIDES 
 

1. The alleged acts constitute harassment based on ethnic origin. 
2. The decision is sent to the General Police Directorate for taking preventive measures of any 

subsequent similar acts. 
3. The decision is sent to the Police Inspectorate of Anenii Noi for being disseminated to all 

employees to prevent any subsequent similar acts.   
4. The decision is communicated to the parties and is publicly accessible on the webpage 

www.egalitate.md. 
5. The decision may be appealed in an administrative court, in compliance with the provisions of 

par. 65 of the Law No. 298 from 21.12.2012 on the functioning of the Council on prevention and 
elimination of discrimination and ensuring equality and the Law on administrative courts No. 793 
from 10.02.2000. 

 
 

 
Members of the Council who voted this decision: 
 
____________________________________________ 
Ian FELDMAN – chairman 
 
____________________________________________ 
Andrei BRIGHIDIN – member 
 
____________________________________________ 
Svetlana DOLTU – member 
____________________________________________ 
Evghenii Alexandrovici GOLOȘCEAPOV - member 
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