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Decision   
of 2 February 2016 

in the case No. 359/15 
on instigation to discrimination based on social origin  

The Council on the Prevention and Elimination of Discrimination and Ensuring Equality, during its 
deliberation meetings of 14 January 2016 and 2 February 2016 
Has examined the case No: 359/14, and having examined the written and verbal allegations of 
the  
petitioner: Mr. F.D. 
respondent: SC “Komsomolskaya pravda - Basarabia” SRL, represented by Mr. H.A. 
on alleged instigation to discrimination based on ethnic origin and place of birth   
has deliberated on the following: 
I. Performed Proceedings  

1.1 On 07.12.2015 the Council received the complaint of Mr. F.D. (case file pages 1-3) and 
initiated the examination of the case No. 359/16. 

1.2 On 23.12.2015 a letter was sent to the respondent informing him about the content of the 
complaint registered at the Council, examination procedure, requesting him to exercise his 
burden of proof within the set deadline. At the same time, the respondent was summoned to 
present himself in the hearings planned for 14.01.2016 (case file pages 6-7). 

1.3 On the same date the author of complaint was notified about its examination and explained 
the examination procedure before the Council. At the same time, he was summoned to 
present himself in hearings planned for 14.01.2016 (case file pages 4-5). 

1.4 The SC “Komsomolskaya pravda - Basarabia” SRL submitted the requested information by 
the deadline mentioned in the letter of 23.12.2015. 

II.  Admissibility of the Complaint   

2.1 The complaint meets the requirements of art. 13 of Law No. 121 on ensuring equality. The 
respondent did not raise exceptions of inadmissibility of the complaint. 

III. Object of the Complaint 
3.1 Alleged instigation to discrimination against people of rural origin residing in Chisinau 
municipality showed by distributing in the media an article that instigates to discrimination against 
this category of persons.    
IV.  Please of Fact and Law 

Position of the Petitioner     
4.1 The petitioner invoked the following: ‘ [...] Supporting the discrimination through mass media 

is manifested by publishing the article on the site http://m.kp.md/daily/26464/3334835/ 
entitled: "Actions of Chisinau inhabitants against neighbors: Rural – go to your village!" I 
consider this article a message that instigates to discrimination based on the place of birth of 
the person; it is a manifestation and instigation to discrimination that refers to an 
undetermined circle of persons, and incidentally, it is also a display of intolerance based on 
criteria other than place of birth, such as ethnic origin, or the allegories and comparison with 
characters from Romanian folklore contain hints of ethnic origin of persons who are 
protagonists of the article and against whom there is an instigation to discrimination 
message, even in the title of the article.” (case file pages 2-3) 

4.2 In the hearings of the Council, the petitioner invoked the following: "[...] I do not know who 
M.L.is, but in her post on the www.facebook.com webpage there is no mentioning of ‘rural’ 
to go to the village, hence, I have claims only to the Editorial Board of Komsomolskaya 
Pravda Newspaper, because the discrimination on the grounds of place of births comes 
from the newspaper. [...] I do not know why the Editorial Board concluded that this is a 
campaign against the residents of villages. I believe these actions represent discrimination 
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because it contains a call, and namely: "Rural – go to your village", which would call on to 
limit the rights of population to choose freely their residence, i.e. the instigation to limit the 
right of access to public goods and services. [...] I think that the actions of the respondent 
should be qualified as instigation to discrimination based on place of birth and ethnic origin. 
Based on the case law of the CtEDO, the case of Radio France vs. France, where CtEDO 
stated that if any editorial boards publish a calumnious, denigrating message, etc., it means 
it supports this position. Recently, Lithuania won a case which declared legal the actions of 
Lithuanian national authorities who convicted a news portal that did not moderate the 
comment." (case file pages 25-26) 

      B.   Position of the Respondent - SC “Komsomolskaya pravda- Basarabia” SRL 
4.3 In letter of 06 January 2016, the respondent communicates: "[...] The journalists of 

"Komsomolskaya pravda" Newspaper are not the authors of the article in question. The text 
was copied word-by-word, without any modification or amendment from the webpage 
https:/facebook.com/marish.loghinov/posts/918533854868042?pnref=story. Our webpage 
republishes actively materials of quality or of considerable resonance from other mass media 
sources; however, we do sometimes republish articles of authors who have different 
opinions. Once we received a copy of the complaint of Mr. F. D., we have deleted 
immediately the material from our webpage KP.md. The text was deleted without the 
possibility of reconstruction. This action is not an act of recognizing our guilt. We have no 
relations with the author of the article, we do not know her directly and we have deleted the 
material due to the misunderstanding clearly described by the position of the petitioner, as 
well as to reduce the litigation time. At the same time, deleting the material does not 
represent a violation of the right to freedom of expression, because the initial text is still 
posted in the initial space. This is important for us too. In terms of the allegations of Mr. F. D. 
with regard to the discriminatory character of this material, we would like to mention the 
following. 1. The reason for re-publishing the text was not the agreement of the Editorial 
Board with the position of the author of the text, but just the quality of the published material. 
This text is a good example of a feuilleton – short satiric novel. This type of literature genre, 
by concept, suggests a certain degree of exaggeration, denaturation, and amplification to 
make an effective note of negative trends in the society or of the qualities of distinct typical 
persons.  For its satiric side, the use of literary elements, such as sarcasm, irony, grotesque, 
and allegory are usual. Almost all these instruments are observed in the text of the author M. 
L. The text describes two phenomena, which are widely spread in the modern Chisinau: 
unreasonable money collection from the residents of the blocks of apartments and purchases 
of apartments by former ‘gastarbeiters’ as a result of intensive migration of population. The 
author does not instigate to fight or restriction of the rights of some persons, but only laughs 
at the unpleasant phenomenon. We agree that some expressions of the author of the text 
are quite mean, but we consider, however, that the limits of decency and of the law have not 
been crossed. If all jesting generalizations of the world literature were considered actions of 
discrimination, then practically all world literature can be considered discriminatory, including 
the stories about Mulla Nasrudin, well known jokes of Gabrovo and wonderful stories about 
Pacala and Tandala. 2. There is no mentioning of ethnic origin of the negative characters in 
the article. What discrimination based on ethnic origin are we talking about? 3. It is not clear 
what type of actions of the Editorial Board are invoked by the petitioner as incorrect use of 
Romanian folklore images. Pacala – is a classic trickster, a cheerful and optimistic thief, and 
this characteristic corresponds totally to the image of the characters of published materials – 
crooks that collect money from neighbors under the pretext of a common advantage.  4. The 
author of the material, according to the text, does not have any instruments of influence on 
the ‘heroes’ of the article (no money, no administrative resources) and cannot limit 
whatsoever a certain group of population in its rights. The author of the text uses only the 
possibility to express herself in the social media. She does it joyfully, and in our opinion, quite 
fair. [...]" (case file pages 9-10).  

4.4 Additionally, in the hearings of the Council, the representative of the respondent declared: 
"[...] Our editors inquired about the title, because this title was not in the post of Mrs. M. L., 
and it was discovered that the title was taken from a Facebook friend’s comment. I do not 
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know if this comment still exists, i.e. the words ‘Rural – go to your village’, it was probably a 
joke. The journalist who re-posted these words as a title considered them a beautiful formula, 
but obviously, everything is subjective." [...] I believe it is not sufficient to acknowledge the 
existence of a call to qualify some actions as instigation to discrimination, it is also necessary 
to appreciate if there is a real possibility for this instigation to be achieved. If I was to say that 
a group of persons must move to another Planet, it would be malicious, it would sound as 
discrimination, but it would be unachievable, as the rural will not return to its village".(case file 
pages. 26) 

V. Relevant National and International Law  
5.1 The Constitution of the Republic of Moldova, art. 16 para (2), guarantees the right to 

equality. All citizens of the Republic of Moldova are equal before the law and public 
authorities, regardless of the race, nationality, ethnic origin, language, religion, sex, opinion, 
political affiliation, property or social origin. 

5.2 Law No.121 on ensuring equality of 25.05.2012 stipulates in Art. 1 para (1) ‘The present 
law aims to prevent and combat discrimination and to ensure equality in rights for all the 
individuals on the territory of the Republic of Moldova in areas of politics, economics, social, 
culture, and other areas of life making no difference in race, color, nationality, ethnic origin, 
language, religion or belief, sex, age, disability, opinion, political view, or any other similar 
criteria. Art. 2 offers the definition of instigation to discrimination as ‘any behavior by which 
an individual, applies pressure or has a behavior aiming to discriminate a third person, 
based on criteria stipulated by the current law’. Art. 3 stipulates ‘The subjects in the area of 
discrimination are individuals and legal entities from the public and private area’. Art. 4 
stipulates in let. b) the support of discrimination through mass media. 

5.3 Law No. 64 of 23.04.2010 on freedom of expression stipulates in Art. 2 the definition of 
hate speech – ‘any form of expression that provokes, propagates, promotes or justifies racial 
hatred, xenophobia, anti-Semitism or other forms of hate based on intolerance’. 

5.4 Press Law No. 243-XIII of 26.10.1994 in Art. 27, stipulates: The founders, editors, journalists 
shall not be liable for broadcasting the information if: a) it is included in the documents and 
official press-releases of public authorities; b) it reproduces textually public speeches or their 
adequate summary.” 

5.5 Universal Declaration of Human Rights, art. 2 ‘Everyone is entitled to all the rights and 
freedoms set forth in this Declaration, without distinction of any kind, such as race, color, sex, 
language, religion, political or other opinion, national or social origin, property, birth or other 
status.” 

5.6 Recommendation No. R(97)20 of 1997 of the Committee of Ministers of  the Council of 
Europe, the Preamble of the Appendix (entitled ‘Scope”) gives the definition of the hate 
speech: ‘For the purposes of the application of these principles, the term "hate speech" shall 
be understood as covering all forms of expression which spread, incite, promote or justify 
racial hatred, xenophobia, anti-Semitism or other forms of hatred based on intolerance, 
including: intolerance expressed by aggressive nationalism and ethnocentrism, discrimination 
and hostility against minorities, migrants and people of immigrant origin”. 

5.7 The European Convention on Human Rights, art. 14 stipulates: ‘The enjoyment of the 
rights and freedoms set forth in this Convention shall be secured without discrimination on 
any ground such as sex, race, color, language, religion, political or other opinion, national or 
social origin, association with a national minority, property, birth or other status’. 

VI. In conclusion, the Council found the following: 

6.1 Based on the evidence gathered and based on the facts submitted, as well as based on 
the explanations provided in the hearings, the Council observes that the petitioner invokes 
the alleged instigation to discrimination based on the place of birth and ethnic origin, 
shown by placing an article in the mass media with a title that promotes xenophobia and 
intolerance for persons of rural origin.   

6.2 The Council reminds that both national legislation (art. 15 para (1) and art. 19 of Law No. 
121 on ensuring equality) and the case-law of the European Court of Human Rights 
(among others, see the case D. H. and others v. Czech Republic  par. 82-84, par.177, 
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case Chassagnou and others v. France par. 91-92, Timishev v. Russia par.57) stipulates a 
special rule regarding the burden of proof in discrimination litigation, and namely: the 
burden of proof is vested with the respondent if the petitioner submits proof according to 
which it can be presumed that discrimination occurred. Hence, as long as the petitioner 
does submit evidence establishing the presumption of discrimination, the respondent does 
not have to prove the contrary. Based on allegations expressed in the complaint, to prove 
the instigation to discrimination, the petitioner had to present facts showing the cumulative 
existence of the following elements:  

1) any behavior committed with intention by applying pressure or displays an intentional 
behavior   

2) the goal of the behavior in question is to discriminate a third person based on criteria 
stipulated by law.  

6.3 The Council reminds the arguments of the petitioner that the title of the article, assigned by 
the Editorial Board – ‘Rural – go to your village’ – is an instigation to exclude the persons 
of rural origin from the possibility to choose their residence and promotes xenophobia in 
the society. The Council accepts the arguments of the petitioner that the liability for 
broadcasting the respective article in the mass media is vested with the Komsomolskaya 
Pravda - Basarabia SRL, because the xenophobe message is not found in the text of the 
article re-published from the social media (as it is affirmed) but in its title, which was 
attributed by the Editor of the newspaper.   

6.4 The Council considers that the evidence and arguments expressed in the complaint are 
sufficient for presuming an action of instigation to discrimination based on social origin 
because the title in question refers to a social group in the rural localities. Hence, the 
causal link between the instigation to apply a differentiated treatment towards a group and 
the criterion characteristic to it ("social origin") is obvious. The Council cannot accept the 
arguments of the petitioner that the actions of the respondent creates the presumption of 
instigation to discrimination based on ethnic origin because no sufficient evidence was 
provided that would prove that the disputed title would create an intolerance spirit toward 
persons of a certain ethnic origin.   

6.5 Hence, the burden of proof is inversed to the respondent, who should counteract the 
presence of constitutive elements of the instigation to discrimination action based on social 
origin.    

6.6 Having examined the arguments submitted by the respondent in support of the legality of 
his actions, the Council did not identify the grounds of fact and law that would counteract 
the presence of constitutive elements of instigation to discrimination. The Council does not 
accept the argument of the respondent that the Editorial Board is not liable for the 
publication of disputed title, because the title was taken from a written comment of social 
network user regarding the posted article. The Council observes that the post to which the 
respondent makes reference did not include the mentioned title, this being inserted by the 
newspaper. According to art. 8 para. (9) of the Press Law No. 243 of 26.10.1994, the 
Editor (Publisher) of the newspaper and manager of the press agency shall be liable for 
the activity of the newspaper.  Irrespective of the fact who is the author of the material 
broadcasted in the mass media (title, article, news, etc.), the liability for the content of 
broadcasted materials is vested with the Editorial Board.  

6.7 The Council mentions as well that the argument of the respondent that the instigation 
contained in the title is not real or achievable is irrelevant. This fact, in the opinion of the 
Council, cannot justify the promotion of intolerance towards a certain group of persons. 
This concludes from the provisions of art. 3 para. (5) of the Law on freedom of expression 
No. 64 of 23.04.2010, which stipulates that the guarantees of freedom of expression shall 
not be extended on hate speech or instigation to violence. According to art. 2 of the 
abovementioned law, the speech that instigates to hate is any form of expression that 
provokes, propagates, promotes or justifies racial hatred, xenophobia, anti-Semitism or 
other forms of hate based on intolerance.  In this context, the Council concludes that the 
disputed title inserted by the respondent ‘Actions of Chisinau inhabitants against 
neighbors: Rural – go to your village!" does contain a message that instigates the society 
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to join this campaign and show intolerance toward persons coming from villages to reside 
in Chisinau mun. Taking into account the legal provisions cited above, the Council 
establishes that law prohibits the publication and broadcasting of materials that instigate to 
social hatred and xenophobia, because the promotion of hate in a democratic society 
cannot be legally justified. In this context, the Council reminds the important role of the 
mass-media in promoting diversity, respect for human dignity, inherent to all persons, 
social cohesions.  When they present the public with a certain information about a certain 
event, the mass-media should take into account the role they play in promoting the inter-
cultural dialogue and formation of public opinion, excluding expressions that would 
promote intolerance against certain groups of people in the society, and which would lead 
directly or indirectly to perpetuating stereotypes, stigmatization or marginalization of certain 
people or groups of people. Based on what have been said above, the Council finds the 
actions of the respondent SC “Komsomolskaya pravda - Basarabia” SRL are instigation to 
discrimination based on social origin. 

6.8 The Council welcomes the prompt actions of the respondent to definitively eliminate the 
disputed article from the media space, and considers this as effective remedy of admitted 
violations.  

Hence, based on provisions of Articles 1, , 2, 3, 8, 14-15  of Law No.121 on ensuring equality, being 
empowered to formulate recommendations to reinstate persons in their rights and prevent such facts 
in the future, 

 
THE COUNCIL, UNANIMOUSLY, DECIDES: 

 
1. The facts of the respondent SC “Komsomolskaya pravda - Basarabia” SRL represent 

instigation to discrimination based on social origin, as stipulated in Art. 1, Art. 2  of Law 
No. 121 on ensuring equality; 

2. The respondent SC “Komsomolskaya pravda - Basarabia” SRL shall communicate this 
Decision to its employees/collaborators and shall deliver training in the field on non-
discrimination to avoid such similar situations in the future; 

3. The respondent, SC “Komsomolskaya pravda - Basarabia” shall inform the Council 
within 10 days from the receipt of this Decision about the measures undertaken and/or 
planned to enforce it; 

4. A copy of this decision will be delivered to parties and shall be published on the 
www.egalitate.md webpage;  

5. The decision can be challenged in the administrative court, according to the provisions of 
Art. 65 of the Law No. 298 of 21.12.2012 on the Activity of the Council on the Prevention 
and Elimination of Discrimination and Ensuring Equality and Law No.793 on 
Administrative Courts of 10.02.2000. 
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